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Dear 3irs Opinion KNo.

Re: Bhall e

groceries, con
1e—gheriff and hip ily
he accounted Ik

captioned question has p We quote from your let-

ter as followat

"The poppia: Courity, Texas
is 11, 7Qlo

trons.

» sheriff be £Alloved for each
gafron nacersarily employed in the

safe-kbapnihg pris s Twvo Pollars and

Firty Cents 50) for esch day. No allowvance
shell Y he board of such guerd or
mat : any allowance be made for

jaileXx or\tupfikey, exctept imn ecunties having
PO n excess of forty thousand (40,-
000) inhahitsrnts scoording to the last preced-
ing or any Tuture Federal Census, In such
counties of forty thousand (he{ooa) or more
inhabitants, the Copmisaicnera' Qourt may sl-
lov each jatl guard, matron, jailer and turn-
key Four Dollars and Pifty Cents ($4.50) per
days provided that, in counties having & popu~
lation in excessa of three hundred and fifty-
five thoussnd {355,000) inhabitants, sccording
to the last preceding or any future Federal
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Census, each jail guard, matron, jailer and
turnkey shall be paid not less than One Bun-
dred and Seventy-five ($175.00) Dollars per
month.

"Midlend County has no jeiler, jail
guard, matron or turnkey, but sll work done
in connection with the jall is done by the
sheriff and his deputies. -

"Art. 1040. Allowance to sheriff for
priscners, provides in part:

"2, Por support snd maintenance, for
each prisoner for each day such an amount as
may be fixed by the commissioners court, pro-
vided the same shall be ressonably sufficlent
for subh purpose, and in no event shall it be
lesa than forty cents per day nor more than
seventy-rfive cents par day for each prisoner.
The net profits shall constitute fees of of-~
fice and shall be ascountsed for by the aheriff
in his annmal report as other fees now pro-
vided by law. The sherifi shnell in such re-
port furnish an itemired verifilied account of
all expenditures made by him for feeding and
maintenance of prisoners, sccompanying such
report vith receipts and vouchers in support
of such items of expenditure, and the dii-
ference betWween such expenditures and the
amount alloved by the commissionera court
thall be deamed to conatitute tha net profit
for wvhich said officer shall acoount as fees
of office.

"fhe Midland County jeil is on the fourth
floor of the court house. The sheriff and his
family, his vife and twe childreén, live Iin an
spparument provided for that purpose, on the
sama floor, adjacent the jail. The meals for
the jall asre prepared in the sheriff'‘s kitchen,
with equipment that belongs to the sherifl per-
sonally. Most of the time the sheriff employs
s cook vwhoss sslary is charged to sxpense of
office, DBut the sheriff'e wife is alvays pres-
ent %o supervise the work, and sometimes do .
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1t herself. The sheriff snd his family esat
thelir meals that are prepared from the same
supplies used in feeding the prisoners. The
profits from feeding ths prisoners are proper-
ly accounted for by him.

"Nov, the commisaloners court desire the
opinion of your departmant on tha queation:
Shall the meals, the groceries, consumed by
the sheriff and his family, also be accounted
for as profits and fees of office, sas the cash
profit from the jail 1s?"

Article 1046 of the Code of Criminal Procedure pro-
vides as follows:

"At each regular term of the commission-
ers court, the sheriff shall present to such
court his acecount verified by his affidavit
for the expense incurred by him since the last
account presented for the safe-keeping and
maintenance of prisoners, including guards
employed, if any. 8Such account shall state
the name of each prisoner, each item of ax-
penss inourred on assocunt of sueh prisoner,
the date of each item, the name of each guard
exployed, the length of time employed and the
purpose of such employment.”

Article 1047 of the Code of Criminal Procedure pro-
vi{des as followst

"fhe conmissioners court shall exsmine
such account and allov the same, or so mush
thereof as is reasonable and in accordance with
law, and shall order a draft issued to the sher-
1£f upon the county treasurer for the amount so
allowed, 8Such sacoount shall be filed and kept
in the office of such court.”

Section 2 of Article 10MA0 of the Code of Oriminal Pro-
cedure makes it the duty of the sheriff to account in his annual —
report (required by Article 3897, Vernon's Annotated Gode of Gwim- (v '
~4ngl Frocedure) for the net profits arising from the feeding and
s Te

maintenance of prisoners, a es of office. The difference be-
tveen such expenditures and the amount alloved by the commissioners'
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court, vithin the limits prescribed in said section, constitutes
the net profits for vhiech the sheriff shall secount as fees of
‘office.

Under Article 1046, supra, 1t is the duty of the sher-
iff to file his verified account for the expense incurred by him
for the safe-keeping and meintenance of prisoners vith the com-
missioners! court at each regular term of: said court.

Article 1047, supra, requires the commissicners' court
to examine such account and allow the same, or so much thereof
a3 is reasonable and in asccordance with lav.

You state in your letter that "the sheriff and his

family (consisting of four people) eat their meals that are pre-
pared from the same supplies used in feeding the prisoners.”
You then propound, for our snsver, the following questiont "S$hall
the meals, the groceries, consumed by the sheriff and his family,
also be scoounted for as profites and fees of office, as the cash
profit from the jail is?"

As we understand the facts from your letter, the sher-
iff buys &ll the groceries together, for the prisoners and also
for his family, and the meals for each are then prepared fronm
these groceries. In order that the sheriff may properly account
for the profits derived from the feeding of the prisoners vhere
the groceries are so bought, only those grooceries actually used
in feeding the priscners should be charged against the allowance
made by the commissioners' court in deterninin% the net profits
to be scecounted for in the sheriff's report. f this 1s done,
"the profits from feeding the prisoners are properly sccounted
for by him," as stated in the last line of the next to the last
paragreph of your letter. If this is done, yourguestion should
be ansvered in the negative.

In viev of your question and from the language of your
letter as a whole, hovever, ve Dresume that the total cost of
the Erooerioa, including those consumed by the sher 8 ly,

s charged as an item of expense against the allovance made by
the oommissicners' court and the difference or "profits" reported.
If this is the case, the amount reported by the sheriff would not
reflect the correct amount of profits required to bs reported by
the sheriff under Article 1040 of the Code of Criminal Procedure.
The samount reported would be less the smount used to pay for that
part of the groceries consumed by the sheriff and his family.
This would be tantamount to the retention and failure to report
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by the sheriff a part of his fees in violation of the statute.
Under these facts, therefore, your qQquestion should be ansvered
in the affirmative.

In the case of Hood, et al v. State, ot al (Civ. App.),
75 8. W. (2d4) 611, error refused, the aourt, in holding that the
action of the commissioners' court in approving a sheriff's ac-
count whereby he vas allowed to retain as part of his fees a
portion of the monays paid him for the safe-keeping and subsist-
ence of Federal prisoners in the county jail was void, and there-
fore subject to collateral attack, used the following language:

"It follows, therefore, that such moneys
being prnvisional statutory fees of office,
the conmissioners' court ia wvithout power to
settle vith the sheriff for an amount less
than was received, and its action in approv-
ing the sheriff's account, and in accepting
for the county the $2,500 and 32,000, respsctive-
ly, was vholly void, hence subject to the collat-
erel attack. Cameron County v. FPox {Tex. Com.
App.) 2 8. W. (24) 433."

In view of the foregolng authorities, you are respect-
fully advised that it is the opinion of this department that,
under the facts stated, the sheriff should either deduct cnly
the cost of the groceries actually mszed in feeding ths priscners
from the allowance made for the feeding and meintensnce of the
prisoners and report the difference as fees of office, or, he
should deduct the total coasts of the groceriss from the allovance
made by the commissioners' court and report the diffierence plus
the cost of the groceries consumed by the sheriff's family as
fees of office.

What ve have said above is hased upon the presumption
that the officera of Midland County are compensated on a fee basis,

In viev of the statement made in your letter that "Most
of the time the sheriff employs & ¢ook whose salary is charged to
expense of office"”, wve wigh to point out thet such expenditure
does not conetitute an expense of office and should not be charged
as such. The  expense of employing & cook to prepere food for the
prisoners should be charged against the sllowance made by the com-
missioners' court for the feeding &nd msintenance of the prisoners
in the same manner as the cost of the groceries are charged against
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said allovanoe in determining whether the sheriff has made s net
profit to bs reported as fees of office under Article 1080, Code
of Criminsl Pronedure, See State v. Crrnee, ot al (Civ, App.)
105 8. W. (24) 397, et pags 400.

Very truly youra

FIRST ASSISTANT -
ATTCRMEY UGXNERAL Edg feil

Assistant

EP:R8




